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18 July 2013 

 

Chief Justice Mogoeng Mogoeng 

Constitutional Court 

Private Bag X 1 

Constitution Hill 

Braamfontein 

2017 

 

Dear Chief Justice, 

 

Re:  Your AFT speech and our interaction in The Hague 

 

1. I trust that you travelled well after your visit to Holland last week. 

 

2. You will have seen the public reactions to your speech to the members of Advocates for 

Transformation in Cape Town on 6 July. In particular, and in case you missed them, I 

commend to your attention the letter by Professor George Devenish published by the Cape 

Times on 15 July and Legalbrief on 16 July and the earlier piece containing the reactions of 

the CFCR published by Legalbrief and in other publications. 

 

3. I had considered submitting the attached draft article for publication in the press, but the 

gravity of the situation has given me cause for pause. Engaging constructively with you 

seems to me to be preferable to escalating the existing confrontation. 

 

4. The Constitutional Court has a wonderful international reputation, as you will have seen 

from your interactions in The Hague and elsewhere, and I for one hesitate to do its 

reputation any harm when there are other avenues available for me to explore. 
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5. Accordingly I write to you in an effort to understand better your apparent descent into the 

political arena, in which I believe you have no place, and in the hope that you will 

reconsider your stance. I do this on a personal level and in private, rather than via an 

unseemly spat in the media and before the applicable JSC committee. 

 

6. The Constitution is not merely the foundation of our multi-party democracy under the rule 

of law; it is the blueprint according to which we seek to live that “better life for all”, united 

in our diversity, in a non-racial and non-sexist new order, as equals before the law and 

without the unfair discrimination of the past. Blocking the career ambitions of any race or 

gender appear to me to me to be unconstitutional, a violation of C22 and reminiscent of 

the odious job reservation practices of the apartheid past. 

 

7. That the Constitution is open to varied interpretations is beyond doubt. For example, in the 

Glenister case, in which judgment was handed down on 17 March 2011, 4 Justices 

(including you) were unable to agree on its proper interpretation with the majority of 5 

Justices who accepted the arguments on human rights obligations and international treaty 

provisions that were put up in support of the case. 

 

8. It now pertinently appears that non-racism and non-sexism as foundational values as well 

as considerations of gender and race provided for in C174(2) are also open to differing 

interpretations. This is evidenced by the recent resignation of Izak Smuts SC from the JSC 

and in various cases against the JSC too, including the pending challenge to its modus 

operandi which is being brought by the Helen Suzman Foundation. Unfair discrimination 

against men who were once classified as “whites” is at the heart of the issue. 

 

9. May I be so bold as to venture to suggest to you that it does not behove any Chief Justice 

anywhere to become embroiled in the pros and cons of the political and legal arguments 

on matters of this nature when it is clear that they will have to be finally adjudicated in his 

or her court? 

 

10. I am hopeful that upon mature reflection, and after prayerful consideration, you will 

recognise that harm can be done to the impartiality and independence of any court whose 

officers descend into the arena of debate and contestation regarding matters of this highly 

politicised and contentious nature. 

 

11. While I readily concede that it is not proper for you to adjudicate the HSF matter because 

you chair one of the litigants in it, I nevertheless respectfully suggest that the public 

perception created by the utterances you have made of late will do great harm to your 

Court if not reconsidered and explained by you without delay. 
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12. For my part, I am in honour and professionally bound to inform any client I represent in 

your Court of the words which fell from your lips in The Hague when we conversed briefly 

at the beginning of the WJF IV reception last Monday. Those whom I represent in your 

Court may or may not instruct me to apply for your recusal on the basis of what you said to 

me, as recorded in the attached draft article. This would depend upon whether they 

reasonably apprehend bias against me for what you call my “challenges” in the remark you 

made to me. I do so apprehend, with great concern and considerable disturbance of my 

equanimity given that well-advised clients may quite reasonably seek other counsel. This 

needs to be dealt with sensibly by both of us. I am open to any suggestions you may have 

in this regard. My question is: does your remark mean that I have to consider a recusal 

application in respect of you whenever I am due to appear in your Court? 

 

13. Kindly treat this request as a matter of urgency. My rights to publish the attached and to 

complain to the JSC that your conduct reflected in the attached is all evidence of your 

bringing your high office and the judiciary into disrepute must of necessity remain 

reserved. 

 

Yours faithfully 

 

 

 
 

 

PAUL HOFFMAN SC 

Director 

Institute for Accountability in Southern Africa 

+27 (0)82 888 0821 

Email:  phoffman@ifaisa.org 

www.ifaisa.org 

 

 

 

Via email to:  leyds@concourt.org.za 

And via fax to 0867598694 

And the original via post 


