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Address by Public Protector Adv. Thuli Madonsela during 
the FW de Klerk Foundation Goodwill Award Ceremony in 
Cape Town, Western Cape on Monday, February 01, 2016. 
 
Programme Director; 
Former President FW De Klerk and Founder of the FW De 
Klerk Foundation; 
Ms. De Klerk; 
Premier of the Western Cape, Her Excellency, Ms Helen 
Zille; 
Their Excellencies, Members of the Diplomatic Corps; 
Academics; 
Distinguished guests; and 
Fellow people of South Africa 
 
Greetings from the Public Protector Team! 
 
It is with great humility and a deep sense of gratitude that I 
accept the Goodwill Award from the FW de Klerk Foundation. 
As with all the awards bestowed on me during my 6 years of 
being Public Protector, I accept this Goodwill Award on behalf 
of and with the understanding that the work being recognised is 
the collective contribution of the entire Public Protector Team. 
When we engage in team building and strategic conversations 
at my office, we always remind ourselves that it takes the 
contribution of every member of the Public Protector Team, 
including the contribution of corporate support staff regardless 
of nature of work or rank, to achieve a successful investigation 
and related work. 
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I also wish to reiterate that as the Public Protector Team, we do 
our work not in search of accolades or awards. We simply do 
the best we can to support and strengthen constitutional 
democracy by ensuring government treats all people and 
resources properly and that where a person or people have 
been wronged, the injustice or prejudice suffered is 
expeditiously remedied. 
 
On receipt of the letter advising me about and enquiring if I 
would accept the award, I pondered briefly the conversations 
this may spark. When I decided to accept I was satisfied that it 
is the right thing to do. It was not simply the fact that its 
previous recipients among them, Danny Jordaan, Patrice 
Motsepe, Pieter Dirk Uys and Afrika Tikkum, are globally 
respected. I sincerely believe the cause underpinning the 
award, being “respect for the rights and values in our 
Constitution as the foundation of promoting goodwill between 
all our people”, is a noble one. 
 
The pursuit of goodwill among the people, is similar to the 
objectives of Rotary International, which has graciously given 
me three awards in the last few years, the highest being the 
Paul Harris Fellowship in Sapphire. Like the FW de Klerk 
Goodwill Award, the Rotary’s objectives are about promoting 
goodwill among people regardless of diversity; with peace, 
friendship and common good being the ultimate quest.  
 
Incidentally, the United Nations Charter has similar foundations. 
The preamble reads, in part, as follows: 
 
“  To save succeeding generations from the scourge of war, 
which twice in our lifetime has brought untold sorrow to 
mankind, and  

and worth of the human person, in the equal rights of men and 
women and of nations large and small, and  
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the obligations arising from treaties and other sources of 
international law can be maintained, and  

larger freedom.” 
 
But it is the objectives of our very own Constitution that stand to 
be meaningfully taken forward through initiatives such as the 
Goodwill Award. Like the United Nations Charter, our 
Constitution was born out of and is a covenant that seeks to 
avert further pain, hatred and the scourge of war by creating a 
pathway for healing the divisions of the past and establishing a 
united society; a society based on democratic values, social 
justice and fundamental human rights.  
 
In his book titled “No Future Without Forgiveness”, Archbishop 
Emeritus Desmond Tutu describes our painful past with the 
following words:  
 
“Under apartheid, a small white minority monopolised political 
power, which gave access to all other kinds of power and 
privilege ...The white minority used a system of ‘pigmentocracy’ 
to claim what invested human beings with worth was a 
particular skin colour, ethnicity and race”  

 
I would like to add that the reservation of privileges was not 
restricted to race but also included gender-based exclusion and 
supposedly protective exclusion of persons with disabilities, 
among others. 
 
Bishop Tutu also reminds us that we were at the brink of 
disaster when the wise among us realised that our destiny was 
a long unwinnable war if we did not enter into the peace 
dialogue that resulted in the Constitution. 
 
The Constitution seeks to achieve the transition to the inclusive 
social justice-centred society by serving as a bridge to help our 
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society become one that is inclusive and where every person’s 
worth and human dignity are affirmed and every person’s 
potential is freed and life is improved. The preamble to our 
world acclaimed Constitution says the following:  
 

“We, the people of South Africa,  
Recognise the injustices of our past;  
Honour those who suffered for justice and freedom in 
our land;  
Respect those who have worked to build and develop 
our country; and  
Believe that South Africa belongs to all who live in it, 
united in our diversity.  
We therefore, through our freely elected 
representatives, adopt this Constitution as the 
supreme law of the Republic so as to  
 

 Heal the divisions of the past and establish a 
society based on democratic values, social 
justice and fundamental human rights;  

 

 Lay the foundations for a democratic and open 
society in which government is based on the will 
of the people and every citizen is equally 
protected by law;  

 

 Improve the quality of life of all citizens and free 
the potential of each person; and  

 

 Build a united and democratic South Africa able 
to take its rightful place as a sovereign state in 
the family of nations….” 

 
 
As we look back at where we are after 20 years of 
implementing the Constitution and 21 years of Democracy, one 
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of the things we need to underline is the notion of the 
Constitution as a bridge.  
 
A bridge as we all know is not a final destination but a means to 
such destinations. It’s important that to arrive at that 
destination, the bridge must be crossed. Some bridges are big 
and long and require vehicles to cross. I believe our 
Constitution as one such bridge. 
 
This can be gleaned from the fact that the architects of our 
democracy built within the Constitution, foundational provisions 
for vehicles to be used to cross over to the new society. An 
example of such foundational provisions is section 9 of the 
Constitution, the equality clause, which entrenches the notion 
of equality as substantive rather than formal equality. It further 
provides for legislative and measures to promote equality. 
 
Unfortunately Chapter 5 of the Promotion of Equality and 
Prevention of Unfair Discrimination Act, is a vehicle that 
remains parked at the commencement of the bridge. The act 
was passed in February 2000 and yet its Chapter 5 remains 
parked. We know that no matter how powerful a vehicle is, it is 
of no use when parked. 
 
It is a pity that the wise architects of our constitutional 
democracy knew that the legacy of a, principally; race, gender 
and class-based social stratification left by apartheid and other 
forms of discrimination would remain with us after adoption of 
the Constitution and extension of the vote to all. They 
accordingly provided vehicles to help us dismantle the legacy 
one brick at a time, some of which we used while others we 
didn’t. 
 
It saddens me to admit that we all dropped the ball with regard 
to failure to implement Chapter 5 of the Equality Act in the last 
16 years. I am convinced that if we pick up this vehicle and use 
it to help cross the bridge, the pace of transformation will be 
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accelerated. The provisions offer, among others, an opportunity 
to analyse the state of social justice in all sectors of society and 
implement voluntary measures aimed at eliminating structural 
inequality, particularly on the grounds of race, gender and 
disability. 
 
Key to this is dismantling enduring social stratification of 
society, principally on the grounds of race, gender and 
disability, which manifests itself in terms of unequal wealth, 
economic opportunities, social value and the lasting ideological 
vestiges of patriarchy and what Archbishop Emeritus Tutu 
refers to as “pigmentocracy”. 
 
My considered view is that unless we work towards the 
eradication of all forms of stratification or hierachization of 
difference, racism and racial discrimination will remain. It’s 
important that, though, racial insults hurt, they are the tip of the 
iceberg with regard to racism. The racism that hurts consists 
mainly in unarticulated premises about worth, credibility, 
competence and other attributes that predominantly affect black 
people every day. Sadly, black people play a role in 
perpetuating racism against themselves, through internalised 
oppression.  
 
Having said that, I do not rule out reverse racism, backed by 
new found black political power, that may be inflicted on a 
transactional basis, on white people. This if not addressed 
could take us to a scenario like Nazi Germany and the ethnic 
genocide in Rwanda. 
 
To move forward towards the constitutional dream, we need 
good faith and good leaders at all levels of society that eschew 
divisiveness and actively contribute towards building a united 
nation based on social justice. One of the key leadership traits 
we need to take us forward is leaders who promote goodwill 
among all and do not only advance causes that resonate with 
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their own pain. In other words we need leaders committed to 
social justice for all and not “just us”.  
 
The bridge provisions of the Constitution include foundational 
values of the new society that include the achievement of 
equality, freedom, human dignity, supremacy of the 
Constitution and the rule of law. They also include fundamental 
human rights, incorporating the right to substantive and not just 
formal equality and the progressive realisation of social and 
economic rights. To ensure equal enjoyment of all rights and 
freedoms we need to recognise and address persisting 
disparities created by past unjust exclusions and other forms of 
oppression. 
 
The bridge provisions also include state machinery to manage 
public affairs while regulating private affairs and character of 
the state. The state machinery includes state institutions 
established under chapter 9 of the Constitution to support and 
strengthen Constitutional democracy, which include the Public 
Protector, Auditor General, Electoral Commission, South 
African Human Rights Commission, the Commission for 
Gender Equality and the Commission for the Rights of Cultural, 
Linguistic, and Religious Communities. 
 
My institution, the Public Protector, is committed to work with all 
peace loving South Africans who are prepared to play their part 
in expediting the realisation of the Constitutional vision for our 
nation and promise to all the people of South Africa. 
 
We see our role as similar to the Makhadzi of the Venda 
community. Traditionally, the Mkhadzi was an aunt, who served 
as eyes and ears of the King and the voice of the community. It 
is said a wise King listens to the Makhadzi, otherwise the 
King ignores her counsel at his own peril. As the Public 
Protector South Africa, we have adopted Makhadzi as a symbol 
of what we are about. 
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It is through partnerships for good governance that my office is 
enabled to play its part in helping our nation cross the bridge to 
the South Africa where everyone's potential is freed and life 
improved. In that regard we play a similar role to organs of civil 
society that seeks to honestly play their part in helping people 
interpret the law and the constitution to vindicate and respect 
rights.  
 
The Public Protector as an institution has come a long way. Its 
forbearer, the Advocate-General, was first established as graft-
buster on 18 June 1979, through the Advocate General Act of 
1979 and accounting to the state president. This was an 
institution that was more like today's Special Investigating Unit 
(SIU). The office only had two powers, which were to 
investigate and report as does the SIU. In 1991 the Advocate-
General underwent a metamorphosis that included the addition 
of maladministration powers similar to the Swedish 
Ombudsman and a name change to the “Ombudsman”. The  
Advocate General Act was consequently changed to the 
Ombudsman Act of 1979. The functional powers though still 
remained those of investigating and reporting. 
 
The Interim Constitution of 1993 retained the name Public 
Protector and pretty much the same powers and functions, with 
small changes here and there. The major impact of the Interim 
Constitution though was to wean the office away from the claws 
of the Executive. 
 
In 1994, the Public Protector Act was passed retaining the 
name Public Protector and giving effect to the provisions of the 
Interim Constitution. Again the powers remained those of 
investigating and reporting, with added Alternative Dispute 
Resolution powers and hard powers for investigation including 
subpoena powers, contempt of the Public Protector powers, 
insulation from insults and search and seizure powers. The 
search and seizure powers though had to be exercised through 
a court. 



9 

 

 
When the Constitution of 1996 was passed it drastically 
changed the mandate of the Public Protector. For the first time 
a third power not enjoyed by Commissions of Inquiry, was 
added, the power “to take appropriate remedial action”.  
Unfortunately, until the case known as the Democratic 
Alliance (DA) v the SABC, legal and political literature on the 
powers of the Public Protector was scanty and pretty much took 
what Wade says about the UK Parliamentary Ombudsman as 
wholesale applicable to the Public Protector without paying 
attention to the difference in foundational clauses.  

It’s worth noting that none of the old literature even benchmarks 
the Public Protector’s powers against its forbearer the Advocate 
General. There is also no benchmarking against the powers of 
the Auditor General, the Electoral Commission and other 
institutions established by the same provisions under Chapter 9 
of the Constitution, with a mandate to support and strengthen 
constitutional democracy. 
 
The good thing though is that the Supreme Court of Appeal has 
settled the legal question regarding whether or not the findings 
and remedial action of the Public Protector are binding. Its 
answer in the DA v SABC case is that the decision of the 
Public Protector has legal effect and must be complied with 
unless successfully taken on review. The decision has not been 
appealed and remains law. A caveat, though, is that the Public 
Protector is still at liberty to “recommend” if she deems that 
appropriate. My considered view is that where the Public 
Protector chooses to “recommend” instead of ordering specific 
action, the duty of the public functionary required to take action 
is to deal with that decision in good faith. He/she must apply his 
or her mind and implement unless he/she considers such 
decision to be irrational, unreasonable and lacking in good 
faith, which is a requirement in dealing with the outcomes of a 
Commission of Inquiry or any advice given to a public 
functionary. The Constitutional Court case of Khumalo v MEC 
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for Education KwaZulu-Natal is instructive regarding the duty 
to act when warned about a wrong that is within your power to 
fix. 

Despite the recent hiccups this office has come a long way in 
helping to restore people's lives and dignity of our people, 
particularly the most disadvantaged whom we often refer to as 
“Gogo Dlaminis”. The office has also empowered ordinary 
people to exact accountability while curbing excesses in the 
exercise of public power and control over public resources, 
including rolling back the ugly spectre of corruption. Since 1995 
when, under the leadership of Adv. Selby Baqwa, the office had 
fewer than ten staff members, with an annual workload of just 
over a thousand cases, through the days when Adv. Lawrence 
Mushwana began to take bold restorative justice steps, the 
office has been making steady progress in supporting and 
strengthening constitutional democracy. 
 
In October 2015, we celebrated 20 years of the Public Protector 
acting in partnership with organs of state to support and 
strengthen constitutional democracy by promoting good 
governance and remedying injustice suffered due to improper 
conduct in state affairs.  Such contribution, which contributes to 
the rule of law and the realisation of the broader constitutional 
promise of a freed potential and improved quality of life for all, 
would have never been possible without the support of the 
people of South Africa and organs of state. 
 
Thank you again to the FW de Klerk Foundation and others for 
recognising and supporting the work of the Public Protector 
Team. 
 
The foundation should also be applauded for presenting us with 
an opportunity to dialogue about and renew our collective 
commitment to build goodwill among our people in the pursuit 
of common good and peace. I hope we will also leave this 
place having recharged our commitment ensure that our 
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conduct always contributes to a state that is accountable, 
operates integrity and is responsive to the needs of its people. 
 
It is also my hope that we all appreciate that if we do not 
prioritise the eradication of social justice, the price we will all 
pay is the absence of peace. I also hope that we will continually 
sharpen our focus towards ensuring that our actions and 
pronouncements always avoid divisiveness and are always 
contributing towards building a united nation based on 
inclusiveness, human dignity and broader social justice, with 
everyone’s potential improved and lives improved. 
 
Thank you once more for the award. 
 
Adv Thuli N Madonsela 
Public Protector South Africa  

Cape Town 


