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16 May 2013 

 

Advocate T Madonsela 

Public Protector of South Africa 

Office of the Public Protector 

Private Bag X677 

Pretoria 

0001 

 

Dear Adv Madonsela 

 

 

RE: Complaint of maladministration on the part of the IEC 

 

1. We have been in correspondence with the Independent Electoral Commission since February this 

year regarding two issues that impact upon the proper discharge of the constitutional mandate of 

the IEC to ensure fair elections as contemplated in section 190(1)(b) of the Constitution. Copies of 

all letters back and forth are attached for your perusal and consideration. 

 

2. The IEC takes up the attitude that its mandate is to manage elections. While this is indubitably and 

expressly the position as appears from C 190(1)(a), the constitutional mandate given to the IEC is 

broader than mere management in our submission, which we base upon the actual wording of 

C190(1)(b) read with subsection (c) in which a “declaration” that the elections held are “free and 

fair” is contemplated as soon as is reasonably possible after elections are held. 

 

3. While C 190(2) speaks of “additional powers and functions” of the IEC prescribed by legislation, it is 

pellucid that the legislature cannot, without a constitutional amendment, take away or water down 

the obligation to “ensure free and fair elections” as set out in C190(1) (b). No such amendment has 

ever been sought. We contend that fairness has a substantive as well as procedural element, as you 

can see in greater detail in the attached correspondence. 

 

4. The purpose of this letter is to found an urgent complaint to you concerning what we have, in the 

antecedent correspondence attached, called the “maladministration” of the mandate of the IEC.  
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While there may well be a bona fide misreading or misconstruing of the extent of the mandate of 

the IEC by the IEC leadership, the result is nevertheless a situation in which no substantively fair 

elections are actually possible in South Africa because of the lack of regulation of the funding of 

political parties in general and specifically because the political playing field is far from level 

because the governing tri-partite alliance is the only political entity which has the Chancellor House 

“method” of fund raising, a method that is illegal, unconstitutional, collusive and the product of 

contracts concluded in a conflict of interest type of situation. 

 

We have complained publicly, loud and long, about this unfortunate form of fund raising; all to no 

effect. Our website, www.ifaisa.org is replete with references to the Hitachi Power Africa deal with 

Eskom that falls foul of the law, goes unpunished and uncorrected and leads to a situation in which 

the money available to the ANC to fight elections is many times greater than any other parties are 

able to raise using legal means. 

 

5. By way of illustration, we point out to you that Professor William Gumede, who has made a close 

study of these matters, has estimated in an article in “Focus”, the magazine of the Helen Suzman 

Foundation, that the dividend stream to the ANC out of the HPA deal is R5,8 billion. By contrast, the 

DA was able in the most recent election campaign at municipal level to budget and spend about 

R64 million. No other political party has access to the scale of funding the ANC has amassed via the 

Chancellor House method. There can never be a fair election while this is allowed to continue, but 

the IEC does not see its mandate as extending to ensuring the substantive fairness of elections, nor 

has it bothered to reply to the last letter sent to it by us, despite the expiry of the deadline set in it 

at midnight yesterday. 

 

6. We consider that you have the necessary jurisdiction to investigate, report and to take appropriate 

remedial action. The jurisdiction arises from your constitutional mandate as set out in C182(1)(a) 

namely “conduct of state affairs” … “alleged or suspected to be improper or to result in any 

impropriety or prejudice” 

 

7. As the IEC is an organ of state as defined in C 239 its discharge of its mandate is part of the 

“conduct of state affairs” that you are mandated to investigate as per C182(1)(a). The prejudice of 

which we complain is that substantively fair elections have been made impossible by the way fund 

raising is conducted in the present unregulated environment. 

 

8. We are addressing you directly in the matter in the hope that you will be able to “fast track” the 

complaint, given that there will be elections in about a year and remedial actions of various kinds 

suggest themselves, should you find that the complaint is well founded, which we believe it to be. 

 

9. Serendipitously, and only yesterday, the Law Society of SA has issued a press release in which it 

announces its willingness to make human resources available to you for the purposes of your work. 

We also draw it to your attention that personnel from IDASA (which was involved in the abortive 

litigation on the same topic back in 2005) are now in the employ of the HSRC and could be a useful 

source of information to your team, or even be seconded to the team that will be required to 

investigate this complaint. As always, we are ready, within the limits of our capacity, to help you in 

any way we can. 

 

10. The IEC suggests that the policy aspects of the complaint are such that only parliament can deal 

with them. It is true that only parliament can pass remedial legislation; this was promised in the 

IDASA case and has been a very long time in coming. However, the absence of the political will to 

make the legislative changes is not necessarily the end of the matter. 
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Nor are institutions such as your office (we think of the Ministerial and Presidential Handbooks) 

and the IEC precluded from bring pressure to bear to get parliament to pass remedial legislation. 

 

The IEC could take a more pro-active and robust stance to help chivvy the politicians toward 

remedial legislation. A well timed announcement that substantive fairness requires substantively 

fair fund raising could be particularly back straightening. No remedial legislation is needed to put a 

stop to the kind of collusive dealings in which Chancellor House, 100% owned by the ANC, involves 

itself to the financial benefit of the ANC. There are clearly just and equitable grounds for winding 

up the whole Chancellor House operation. It is unconscionable that its “political connectivity” is 

abused to create the type of dividend stream of which Prof Gumede complains. Its behaviour is in 

breach of section 4 of the Competition Act, but it operates with complete impunity because of the 

flaccid attitude of the IEC and the dysfunctional nature of the criminal justice administration, 

admitted by a former deputy minister of justice. 

 

11. The HSRC personnel to whom we refer above are Judith February and Gary Pienaar. 

 

12. We have done our level best to patiently persuade the IEC of the error of its ways. We have not 

succeeded despite our best endeavours. We hope that your intervention will help preserve 

constitutional democracy under the rule of law and that substantively free and fair elections are 

the outcome of your investigation and the appropriate remedial action which you take. 

 

13. If there is any additional information you require for this complaint please let us know and we will 

do whatever we can to help you with it. 

 

 

Yours sincerely 

 

 

 
 

 

PAUL HOFFMAN SC 

Director 

Institute for Accountability in Southern Africa 

+27 (0)82 888 0821 

Email : phoffman@ifaisa.org 

www.ifaisa.org 

 


