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A
LUCID lucid historian once
drew a comparison
between a young German
politician of the last

century and a young South African
politician of this century.

The German was a young man by
the name of Adolf Hitler and the
South African he was comparing him
to was Julius Malema.

Now before you choke on your
rooibos, I must say I was equally
flabbergasted at the comparison,
until the historian explained further.

He was not in any way alleging
that Malema was an evil guy with
ambitions of annexing the whole of
Southern Africa (although I might
encourage him or any other possible
future president to do something
about Lesotho and Swaziland). Nor
was he saying that Malema has a
genocidal streak. Rather, he was
talking about their political styles

and their route to power.
Hitler’s passage to power was his

ability to exploit the deep-seated
German resentment of the Treaty of
Ve r s a i l l e s .

Signed at the end of World War 1,
the treaty had emasculated German
power and dealt a massive blow to
the nation’s pride.

The Germans endured loads of
suffering and humiliation during the

1920s after being forced to cede land
to neighbours, drastically reduce
their military capacity, lose colonies
and pay crippling reparations.

Hitler seized upon this, telling
Germans that all their problems —
economic, social and personal —
were the result of the Treaty of
Versailles. It has been conservatively
estimated that between 1923 and
1933, when he was appointed
chancellor of Germany, he made
more than 5 000 speeches about the
evils of the Versailles document.
“So long as this treaty stands there

can be no resurrection of the
German people; no social reform of
any kind is possible,” he said in a
1923 speech that laid out the
demands he was to make repeatedly
over the next 10 years.

He promised ready-made solutions
to drag Germany out of its mire.
Predictably, the renunciation of the

treaty was the panacea to all the ills
of the German nation — as easy as
t h at .

A people governed by a weak,
clueless and rudderless leadership
was willing to lap up all Hitler’s
claptrap. He became the false
prophet they had been waiting for.

The educated classes wrote him
off as a crackpot extremist whose
gospel would never find resonance
with ordinary people. His rambling
and incoherent manifesto, Mein
Ka m p f , made him an even bigger
joke among those who considered
themselves thinking Germans. In
1933, the joke became head of state.

As the historian pointed out,
Malema is playing exactly the same
game. There is a segment of the
population that feels it has hardly
felt the economic results of the 1994
political settlement. With poverty
rampant, inequality at unacceptable

levels and wealth clad in a distinctly
pale colour, they are questioning the
benefits of political liberation.

Into this breach has stepped
Malema, who is preaching the gospel
of economic redemption.

Like the young politician in the
Germany of the 1920s, he is
promising ready-made solutions.
“Let’s tear up the 1994 settlement,”

is the essence of his message. “It
kept wealth white and kept blacks
poor and still bereft of dignity.”

The phrase “economic freedom”

has, like the Treaty of Versailles,
now become de rigueur in political
discussions everywhere, from offices
to taverns.

His solutions to South Africa’s
problems are whacky and
destructive, but like all populist
solutions they are very appealing in
a climate of hopelessness.

We look at him and his supporters

wearing those ridiculous red berets
and we laugh. The laughter gets
even louder when we hear their
fanciful titles such as “commander-
in-chief” and “commissar”. Their
outrageous rhetoric generates
greater mirth and gets us shaking
our heads. “No right-thinking voters
could conceivably be attracted to this
clown show,” we sneer.

Yet we forget that it was this same
leader who managed to convince
more than 5 000 youths to march
70km from Johannesburg to Pretoria
in searing heat.

The number 5 000 may not seem
huge when considering that trade
unions can organise marches of up
to 50 000 people during strikes. But
those young people who marched
with Malema that day did not do so
to press for higher wages or better
working conditions. They did so
because they believed he offered

them some hope. False hope, yes, but
hope nonetheless.

For that hope they were prepared
to do what only seasoned marathon
runners like this lowly
newspaperman can do.

There are millions more, young
and old, who thirst for the hope that
Malema offers. His instant solutions
for South Africa make sense to many
on the margins of society. Those
millions may not necessarily vote for
him and his party in next year’s
election — if he is not a convict by
then. But his message will be taking
root and his stature — or infamy —
may even be stronger than when he
was in the ANC.
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PEAKING in Cape Town on
the theme “The duty to
t r a n s fo r m ” on July 6, Chief
Justice Mogoeng Mogoeng

complained of an apparent resis-
tance to change by a good number
of fellow South Africans who had
benefited from opportunities re-
served exclusively for them by the
apartheid system.

He said a group he perceived to
be apartheid’s key operators mas-
queraded as agents for constitu-
tional compliance when they were,
in fact, a change-resisting force. He
urged his audience to avert the
dangers he believed were inherent
in a disguised protection of white
male privilege at the expense of
opening up opportunities for wom-
en and black men.

Calling for “a plan and the
willpower to transform the profes-
sions not cosmetically but radical-
ly ” and destroy whatever hurdles
might still be standing in the way of
many women and black lawyers
joining these professions, he de-
scribed Advocates for Transforma-
tion leader Dumisa Ntsebeza SC as
a “lone ranger” in the thicket of
contentious briefing patterns.

It is, of course, extremely difficult
to change briefing patterns because
all litigants want to win their cases.
They sensibly choose the advocates
wh o they think are best suited to
successfully plead their cause.

Many people know that the pres-
ident, facing 783 charges of cor-
ruption, chose a white male ad-
vocate. The chief justice did not raise
this; instead, he demanded “brutal
i n t r o sp e c t i o n ” aimed at “d e l ive r i n g
to posterity a transformed, recon-
ciled and united rainbow nation”.

The chief justice well knows that
it is foundational to our new con-
stitutional order that nonracial and
nonsexist values be upheld. To
launch a racist and sexist attack
against white male lawyers, which
is what he has done, does not serve
to achieve or advance the type
of transformed nation that is
envisaged in the constitution. A
“reconciled and united rainbow na-
tion”, to use his words, is one in
which the race and gender of
judges, lawyers and, indeed, any-
one will not matter in measuring
the worth of the i n d iv i d u a l .

The reference to considering the
race and gender of judicial officers
in the constitution is simply a
mechanism for sifting candidates of
equal worth. It should not be
abused as a pretext for promoting
undeserving or mediocre candi-
dates over excellent ones. The in-
tegrity, independence and impar-

tiality of the bench depend on this.
The chief justice ought to be re-

pentant for uttering the words
quoted here at a public gathering.
Instead, when I met him at the
World Justice Forum on July 8, he
remarked: “You can continue to
challenge me, but you will continue
to be frustrated!” It is unthinkable
that any chief justice of South
Africa should evince such bias and
malice, both of which have no place
in any proper judge.

It is true that the chief justice and
some of the judgments he has writ-
ten or concurred in have been sub-
jected to critical challenges. Eve n
his suitability for the high office he
now holds has been widely ques-
tioned on the basis of his track
record of judgments, limited ex-
perience and questionable conduct
as a judge and jurist. Trade fed-
eration Cosatu and the gay and
lesbian community are among his
critics.
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He surely knows that human dig-
nity and the right to equality before
the law, as well as freedom of
speech and to choose a profession,
are guaranteed to all. The state is
obliged to respect, protect, promote
and fulfil these rights.

As a leading and important func-
tionary of the state who is sworn to
uphold the values of the consti-
tution and act without fear, favour
or prejudice, the chief justice is
supposed to keep out of the political
arena and controversy in much the
same way as a referee in a soccer
match does not actually kick the
ball or score goals. Although the
Constitutional Court is at the cross-
roads between law and politics, its
members do not belong in the traf-
fic at that intersection.

Some observers have been quick
to defend the Helen Suzman Foun-
dation, which has launched a court
action against the Judicial Service
Commission “to clarify the proce-
dure and decision-making process
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The problem is the cabinet decided
way back in 1999 to buy equipment.
The undertaking was that the
defence budget would later be
adjusted to actually allow the
operation of the stuff.

.	�� �
�� �	��� ���� 	�11��0
The defence review of 1998-99
worked on the assumption that
we ’d never operate outside of
South Africa.
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You need a core force so that, if the
region ever becomes really
unstable, you can build from that
small force to a bigger one.
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Well, yes. If you get rid of
it, it takes 30 years to
build a defence force.
Nobody gives you 30
ye a r s ’ warning of a threat.
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Nobody knows 30 years
down the line, do they?
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I would have bought slightly
different things. But in principle I
believe we should have at least a
basic capability.
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Just to do what we’re doing now,
we should be spending at least
R60-billion a year. We’re spending
R40-billion.
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Partly because a lot of money is
being spent on personnel we don’t
need, but nobody wants to
discharge them.
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Looking at the amount of waste in
the rest of government, I think it
should be fairly easy to find.
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Until it comes. And then people
squeak: “How the hell could you let
the defence force run down the
way you did?” Our biggest threat is
youth unemployment. To deal with
it we need massive foreign fixed
capital investment, which we are
not going to get if the region
around us unravels. So we have to
stabilise our immediate
background at least.
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For peace enforcement, anti-piracy
operations . . .
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I would argue the government
does.
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If we stay with R40-billion, we can
either continue pretending to be a
defence force or scale right down,
patrol only in our own waters,
sustain one peacekeeping
operation and do the border. To be
effective at R40-billion we need to
get 20 000 people out of the defence
force. At R40-billion, the defence
industry will no longer be
sustained and will lose 15 000 jobs,
the current net forex inflow from
defence exports will evaporate and
we ’ll be importing all our
equipment at the rate of R4-billion
a year.
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For the next two years,
yes. If we go on as we are
then after that, no.

8�� ���� 
�� ��,���� ��
����� ��� 	��� 
��
,
-	���� 1������ ���� 
�� ����
�����-�0
We could get our Gripen
and Rooivalk squadrons

operating within a few months.
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Th ey ’re not combat ready, but they
can be brought back up to speed
within a matter of months. But
wait another year or two and we’ll
have lost them.
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The pilots, the mission controllers,
the navigators and technicians,
ye s .
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Discipline is a bit tricky, because
we no longer have the senior non-
commissioned officers — the old
crusty arse with the big moustache
and bull voice.
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Post integration, the remaining
white NCOs were not prepared to
discipline the Apla and MK guys,
and Apla weren’t prepared to
discipline MK and vice versa.
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Individual discipline is an issue.
Combat discipline is fine. Virtually
every contact they’ve had —
Burundi, Democratic Republic of
Congo, Darfur, Bangui — t h ey ’ve
come out on top and given the
other guys a bloody nose. Our
junior officers are top line.
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My immediate priority would be to
sort out border protection, which
also means getting our fighters
back in the air, and coastal patrols.
That and giving our special forces
more capabilities.
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relating to the nomination of
persons for judicial office” ag a i n st
the critical comments by the chief
j u st i c e .
“None of the personalities and

NG O s who speak regularly and pas-
sionately about the perceived areas
of concern about the JSC processes,
and even litigate about them, have
ever spoken with any, let alone
equal, passion against the conser-
vative apartheid-style instruction-
giving and briefing patterns. They
seem to be more concerned about
white men who are not appointed
and do not seem to be concerned
about the reasons for not recom-
mending them for appointment,”
Mogoeng said in his address.

It should be borne in mind that
the chief justice is also the chair of
the JSC. As chair, he will not —

because of the hat he wears as chief
justice — participate actively in the
running of the case, the deposing of
affidavits in opposition and the
arguing of the matter. But as chief
justice, “first among equals”, he
ought to be mindful of the per-
ception he creates by pronouncing
on the issues on which his brother
and sister justices will be called to
a d j u d i c at e .

It is also worth noting that the
National Development Plan has
identified weaknesses in the com-
position of the JSC, which the
Democratic Alliance is attempting
to address in a private member’s
bill in parliament. The mandate of
the JSC, as set out in the con-
stitution, is interpreted differently
under the leadership of the chief

justice to the way in which the
Helen Suzman Foundation and oth-
ers interpret it. The wording, that
race and gender “be considered” in
making appointments to judicial
office, is regarded by some as a
mere consideration when there are
candidates of equal worth and by
others as the guiding beacon for
affirmation and transformation at
all costs.

Ntsebeza, when pressed on the
troublesome issue of how nonracial
and nonsexist values are to be
achieved when racial and gender
bean-counting seems to be the main
function of the JSC, was driven to
argue that they wo u l d be satisfied
when the judiciary was roughly half
male, half female and reflected the
racial demographics of the country
from time to time. That is clearly
not the nonracial and nonsexist
values for which so much was sac-
rificed in the struggle against the
racism of apartheid. It is racism and
sexism in a different guise; it un-
fairly discriminates against fit and
proper white males and d e p r ive s
the country of the services of those
appropriately qualified to under-
take the onerous duties of judges.

This is unfortunate at a time
when the poor and the cynical are
questioning the legitimacy of the
bench and its “a f f i r m at ive - a c t i o n
chickens are coming home to
r o o st ”, in the words of Judge Azhar
Cachalia, said to the JSC.

Recent survey results show that
on the watch of the chief justice the
probity and integrity of the judi-
ciary has declined in the eyes of
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those polled. While the chief justice
continues to deliver the type of
speech he made in Cape Town,
expect the reputation of the ju-
diciary to suffer further damage.

The Legal Practice Bill, s e c r e cy
legislation, functioning of the JSC
and Hawks legislation are all likely
to be challenged in the Constitu-
tional Court before long. The facts
set out in this article suggest that
the chief justice will have to recuse
himself in all these matters owing
to the clear perception of political
bias in his utterances.

He appears to be informed by the
tenets of a different value system to
that embodied in the constitution.
He has been asked to explain and
reconsider his utterances, but has
not deigned to reply himself; in-
stead a functionary in his office has
let it be known that those con-
cerned about his words and deeds
should “forge ahead”. This is un-
fortunate, but necessary.

The greater purpose here is to
exact accountability: the privilege
of the office of chief justice includes
the responsibility to remain aloof
from contestation and controversy
at all times. The rule of law, the
constitution and the people of
South Africa are better served in
this way.
ý Hoffman SC is a director of the
Institute for Accountability


